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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan,
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(d) Credit of. any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
t1e place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any ., appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act. 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN APPEAL

This appeal has been filed by M/s. Strykar Overseas LLP, 1/A, Aditya

Bunglows, Near Utsav Row House, Thaltej, Ahmedabad-380054 (hereinafter

referred to as “the appellant”) against the Order-In-Original No. Div-VII/GST-
Refund/155/Strykar/2018 dated 24.07.2018 (hereinafter referred to as the
“impugned order”) passed by the Assistant Commissioner, CGST, Division-VII,

Ahmedabad (North) (hereinafter referred to as the ‘Adjudicating Authority”).

2

Briefly stated the facts of the case are that the appellants had filed a

re;und claim of Rs. 2,43,564/- under Section 54 of Central GST Act, 2017.

The appellant was served upon a show cause notice dtd. 20.03.2018 in

prescribed form GST-RFD-08 proposing rejection of the refund claim on the
ground that the appellant had taken higher duty draw back @ 1% of FOB

- .value.

claim

The Adjudicating Authority, vide the impugned order rejected refund
of Rs. 2,43,564/- on the grounds that as per third proviso to sub-

section (3) of Section 54 of the CGST Act states that no refund of input tax

credit shall be allowed in cases where the supplier of goods or services or

both avails of draw back in respect of central tax.

3,

Being aggrieved by the impugned order, the appellants have filed this

appeal and have contended that;

a)

b)

c)

4,
Rishit

They be given refund of SGST as they are not entitled to refund of CGST
AND IGST;

In the CGST Act clear words are used as drawback in respect of central
taxes will disqualify from refund of input taxes and no such provision
relating to non-entitlement of drawback is mentioned in SGST Act;

The Circular no. 37 dtd. 15.03.2018 clarifies that a supplier availing of
drawback only with respect to basic customs duty shall be eligible for
refund of unutilized input tax credit of central/state/union
territory/integrated taxes and it is further clarified that refund of eligible
credit on account of state tax shall be available even if the supplier of
goods or services or both has availed of drawback in respect of central

tax.

Personal hearing in the case was held on 20.11.2018 wherein Shri

M Bagadiya, Chartered Accountant appeared on behalf of the
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5 I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.
6. I find that the 2" proviso to the sub section (3) of Section 54 of the
CGST Act provides in very clear terms which I quote as under:
“provided also that no refund of input tax credit shall be allowed,
if the supplier of goods or services or both avails of drawback
in respect of central tax or claims refund of the integrated tax
paid on such supplies.” (emphasis supplied)

The proviso clearly stipulates that when drawback of central taxes has
been availed, no refund of input tax credit shall be allowed. From the
documents available with the case records, I find that the appellants have
claimed drawback at a higher rate of FOB of goods cleared and they are not
providing any documents to prove their contention that the drawback is not
pertaining central taxes. I therefore find no merit in the appeal.

7 I find that the Circular no. Circular No. 37/11/2018-GST, dated 15-3-
2018 clarifies the issue related to non-availment of drawback wherein the
third proviso to sub-section (3) of Section 54 of the CGST Act states that no
refund of input tax credit shall be allowed in cases where the supplier of
goods or services or both avails of drawback in respect of central tax. While
clarifying this confusion, the Circular clearly specifies in para 2.1 which 1
quote as under:
2.1 This has been clarified in paragraph 8.0 of Circular No.
24/24/2017 - GST, dated 21st December 2017. In the said
paragraph, reference to “section 54(3)(ii) of the CGST Act” is a
typographical error and it should read as “section 54(3)(i) of the
CGST Act”. It may be noted that in the said circular reference
has been made only to central tax, integrated tax, State / Union
territory tax and not to customs duty leviable under the Customs
Act, 1962. Therefore, a supplier availing of drawback only with
respect to basic customs duty shall be eligible for refund of

unutilized input tax credit of central tax / State tax / Union

territory tax / integrated tax / compensation cess under the said
provision. It is further clarified that refund of eligible Page 2 of 8
credit on account of State tax shall be available even if the

supplier of goods or serv;g:ges*ﬂomﬁcst\h has availed of drawback in
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From the quoted portion of the Circular, it is evident that refund can
be granted only in the condition when drawback of only basic customs duty
has been availed. In view of this clarification vide this circular, I therefore ..
hold agree with the contention of the appellant. I further find that the
adjudicating authority has noted that the appellants had taken higher duty
drawback of the FOB value and consequently arrived at the conclusion that
no refund of input tax credit shall be allowed but in view of the above
clarification by the Circular dtd. 15.03.2018. It is clear that the appellants
have claimed the higher rate of drawback which is always inclusive of basic
customs duty and other duties and further the appellants have not submitted
any documents to refute this finding. In view of the findings given above,
the impugned order needs no interference and the appeal is rejected.

8. The appeal is disposed off accordingly.
et ZTeT &1 AT A g F7 e s adiE | R S g !

J}f\\g‘ AR
(CLIRIETS!
Wﬁeﬂlﬂ?ﬁ (S]qlvﬂ)

S

(417 3ATET)
yefier (ardien),
AT Y, AGHTETS
By R.P.A.D.

Io:
M/s. Strykar Overseas LLP,

1/A, Aditya Bunglows,
Near Utsav Row House,
Thaltej,
Ahmedabad-380054
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1. The Chief Commissioner, Central Excise, Ahmedabad zone.

2. The Commissioner, CGST, Ahmedabad (North).

3. The Dy./Asst. Comm’r, CGST, Division- VII, Ahmedabad (North).
4. The Assistant Commissioner, System-Ahmedabad (North)
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